STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JUANI TA O JONES,
Petitioner,
VS. Case No. 02-0958

SEM NCLE COUNTY PUBLI C SCHOCLS,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Clark, held a formal admi nistrative hearing in this case
on June 4 and July 11, 2002, in Sanford, Florida.

APPEARANCES

For Petitioner: Alberto E. Lugo-Janer, Esquire
3501 West Vine Street, Suite 281
Ki ssi mee, Florida 34741-4673

For Respondent: Ned N. Julian, Jr., Esquire
Sem nol e County School Board
400 East Lake Mary Boul evard
Sanford, Florida 32773-7127

STATEMENT OF THE | SSUES

Whet her or not Respondent, Sem nole County Public School s,
di scrim nated agai nst Petitioner, Juanita O Jones, in
enpl oynent by reason of race, in violation of Subsection

760.10(1), Florida Statutes.



PRELI M NARY STATEMENT

On July 13, 2000, Petitioner filed a Charge of
Discrimnation wwth the Florida Conm ssion on Human Rel ati ons
agai nst Respondent. On February 19, 2002, the Florida
Comm ssion on Human Rel ations directed a letter to Petitioner's
attorney advising that after an investigation there was a
determnation "that there is no reasonable cause to believe that
an unl awful enploynment practice has occurred.” Wth the letter,
Petitioner was provided a petition for relief, which could be
conpl eted, and Petitioner was advised that an adm nistrative
hearing nust be requested within thirty-five days.

Petitioner filed a Petition for Relief with the Florida
Conm ssi on on Human Rel ations. On March 4, 2002, the Florida
Conmi ssion on Human Rel ations transmitted the Petition for
Relief to the Division of Adm nistrative Hearings. On March 8,
2002, an Initial Oder was sent to the parties.

In response to the parties' Joint Conpliance Wth Initial
Order, the case was schedul ed for final hearing in Sanford,

Fl orida, on May 8, 2002. On Respondent's notion, the case was
reschedul ed for June 4, 2002.

The final hearing comenced as schedul ed on June 4, 2002;
at 6:10 p.m the proceedi ngs were adj ourned and conti nued unti |
July 11, 2002, to allow the presentation of additional evidence.

At the final hearing, Petitioner presented four w tnesses:



hersel f, Elizabeth Jean Snmith, Regina Kl aers, and John Davi s.
Petitioner offered thirteen Exhibits, nunbered Petitioner's 1
through 13, which were received into evidence. Respondent
presented one wtness, Shirley Mise, and offered two Exhibits,
nunbered Respondent's 1 and 2, which were received into

evi dence.

A Transcript of the proceedings was filed with the Division
of Admi nistrative Hearings on August 14, 2002. The parties
requested and received an enlargenent of tine in which to file
proposed recommended orders. Respondent tinely filed a Proposed
Recommended Order.

FI NDI NGS OF FACT

Based on the testinony and deneanor of the w tnesses, and
docunentary evidence, the follow ng findings of fact are made:

1. Petitioner is a black femal e, who has been enpl oyed by
Respondent since 1991.

2. She has served Respondent as an Executive Secretary,
El ementary Education; Executive Secretary to the Admi nistrative
Assi stant to the Superintendent; and a Techni cal Assi stant,
Medi a Center, Sanford M ddl e School.

3. Prior to her enploynent by Respondent, Petitioner was
enpl oyed as a word processing systens operator by the Florida

Departnent of Corrections.



4. In late 1999 or early 2000, Petitioner applied for the
advertised position of Specialist, Applications Software.
Respondent had advertised three separate Specialist,
Applications Software, position vacancies during a two-nonth
peri od.

5. Although interviewed for the vacancies for the first
two positions, Petitioner was not selected for the first two
adverti sed vacancies. Petitioner does not contend that her non-
selection for the first two positions was a result of unlawf ul
di scrim nation.

6. Applicants for the three Specialist, Applications
Sof tware, positions were interviewed by a two-person panel:
Regi na Kl aers and John Davis. M. Klaers is Supervisor, Student
Support; M. Davis is Manager, Student Support and Information
Services. These individuals supervised the Specialist,
Applications Software, position and were intimately famliar
with the job requirenents

7. Thirteen individuals applied for the third Specialist,
Applications Software, position. O the thirteen, ten nmet the
m ni mum qualifications. Three applicants were intervi ewed.
Appl i cants who had been previously interviewed, Petitioner anong
them were not interviewed an additional tinme as the

interviewers felt they had sufficient know edge fromthe



previous interviews. Petitioner had been interviewed tw ce
previously.

8. The interviews focused on three areas: (1) school-
based experience with student data; (2) custoner service
experience; and (3) "people skills.”™ These were critical areas
for the position. The interviews were particularly inportant in
assessing an applicant's "people skills."

9. It was the opinion of the interviewers that one
applicant's qualifications in these critical areas exceeded the
ot her applicants', including Petitioner's. Based on the
interviews, Hizabeth Jean Smth, a white female, was sel ected
for the position.

10. Ms. Smth had significantly greater school - based
"data-entry" experience with the student data systens, WANG and
SASI, than did Petitioner. Imrediately prior to being selected
for the position in question, Ms. Smth's position was
Cl er k/ Recepti oni st -Custonmer Service. Both interviewers agreed
that Ms. Smith denonstrated better "people skills."

11. Credible evidence supported the selection of Ms. Smth
based on her extensive school - based experience with student data
systens and her customer service experience. \Wile "people
skills" are less enpirically quantifiable than the other
critical areas of the interviewers' focus, nothing reveal ed

during the final hearing | ed the undersigned to believe that



Petitioner had better "people skills" than did the individual
sel ected for the position.

12. Respondent selected Elizabeth Jean Smth for the
Speci alist, Applications Software, position because she was nore
qualified for the position than other applicants, including
Petitioner.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Subsection 120.57(1), Florida Statutes.

14. Subsection 760.10(1)(a), Horida Statutes, provides
that it is an unlawful enpl oynent practice for an enpl oyer:

(1)(a) To discharge or to fail or refuse
to hire any individual, or otherwise to
di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or narita
st at us.

15. Florida courts have determ ned that federa
di scrimnation | aw shoul d be used as a gui dance when constr ui ng

provi sions of Section 760.10, Florida Statutes. Harper v.

Bl ockbuster Entertai nnent Corp., 139 F.3d 1385 (11th GCr. 1998);

Fl orida Departnment of Community Affairs v. Bryant, 586 So. 2d

1205 (Fla. 1st DCA 1991).



16. The United States Suprene Court established in

McDonnel | - Dougl as Corporation v. Geen, 411 U S. 792 (1973), and

Texas Departnment of Community Affairs v. Burdine, 450 U.S. 248

(1981), the analysis to be used in cases alleging discrimnation
under Title VII, which is persuasive in the instant case, as

reiterated and refined in the case of St. Mary's Honor Center V.

Hi cks, 509 U S. 502 (1993).
17. This analysis illustrates that a petitioner has the

burden of establishing, by preponderance of evidence, a prina

facie case of discrimnation. |f that prinma facie case is

est abl i shed, the respondent nust articulate a |legitimte, non-
di scrimnatory reason for the action taken. The burden then
shifts back to the petitioner to go forward with evidence to
denonstrate that the offered reason is nmerely a pretext for
unl awful discrimnation. The Suprenme Court stated in Hi cks
before finding discrimnation in that case, that:

[ T] he fact finder nust believe the

plaintiff's explanation of intentional

di scrim nation.
509 U. S. at 519.

18. In the H cks case, the Court stressed that even if the

fact finder does not believe the proffered reason given by the
enpl oyer, the burden still remains with the petitioner to

denonstrate a discrimnatory notive for the adverse enpl oynent

action taken.



19. In order to establish a prina facie case, Petitioner

nmust establish that she is a nenber of a protected class or
group; that she is qualified for the position in question; that
despite her qualifications she was not selected for the position
(she was subjected to an adverse enpl oynent deci sion); that
soneone was sel ected who had simlar qualifications who was not
in the protected group; that she was treated | ess favorably than
simlarly situated persons outside her protected group; and that
there is sone causal connection between her nmenbership in the
protected group and the adverse enpl oynent decision that was

made. MDonnel | - Dougl as Corporation v. Geen, 411 U S. 792

(1973); Canino v. U.S. EE OC., 707 F.2d 468, (11th Gr. 1983).

20. There is no dispute in this case concerni ng whet her
Petitioner is a nmenber of a protected class or group, that she
met the mninmum qualifications for the position (or she would
not have been interviewed), that an adverse enpl oynent deci sion
was nmade, and that soneone was selected for the position who was
not a nmenber of the protected group.

21. Petitioner failed to denonstrate that she was as
qualified or nore qualified for the Specialist, Applications
Software, position than the applicant selected. In addition,
Petitioner failed to establish any causal connection between her
failure to be selected for the position and her race. No

credi bl e evidence was presented that her failure to be sel ected



for the position was because of her race other than her sinply

maki ng conclusory statenments to that effect. Coutu v. Martin

County Board of County Conm ssioners, 47 F.3d 1068, 1073 (1l1lth

Cr. 1995); Young v. GCeneral Foods Corp., 840 F.2d 825, 830

(11th Cir. 1988).

22. Wiile Petitioner failed to establish a prinma facie

case, Respondent offered legitimate, non-discrimnatory
explanations for its failure to select Petitioner for the
position she sought. It hired sonmeone it considered nore
qualified than Petitioner. This hiring decision is anply
supported by credible evidence.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered by the Florida
Comm ssi on on Human Rel ations dism ssing the Petition for Relief

filed in this case.



DONE AND ENTERED t his 30th day of Septenber, 2002, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 30th day of Septenber, 2002.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ned N. Julian, Jr., Esquire

Sem nol e County School Board
400 East Lake Mary Boul evard
Sanford, Florida 32773-7127

Al berto E. Lugo-Janer, Esquire
3501 West Vine Street, Suite 281
Ki ssi nmee, Florida 34741-4673

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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